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/// the United States OrcwU Court of Appeals, Ninth Circuit.

MILLS & GIBB,

Appellants,

vs.

W. T. LEWIS and EDWARD W.

FORGY, Trustees of the Estate of

Fixen & Company, Bankrupts,

Appellees.

Stipulation with Reference to Printing of Record on Appeal.

It is hereby stipulated by and between the attorneys

of appellants and appellees in the above-entitled matter

that the clerk of the above-entitled Court, upon printing

the record on appeal in said action, may omit from the

printed transcript on appeal the following portions of

the transcript of the record, to wit, the itemized account,

or that portion thereof which appears on pages five to

twenty-seven, inclusive, of the transcript. All of the re-

maining portions of the transcript shall be printed, other

than the pages so as above excepted.

Los Angeles, Cal., August 22, 1900.

WORKS & LEE,

Attorneys for Mills & Gibbs, Appellants.

I. H. JOHNSON.

EDWARD W. FORGY,

Trustee in Person,

Attorneys for Appellees.
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[Endorsed] : No. 629. United States Circuit Court of

Appeals, Ninth Circuit. Mills & Gibb, vs. W. T. Lewis

and E. W. Forgy, Trustees of Estate of Fixen & Co.,

Bankrupts. Stipulation as to printing record. Filed

August 27, 1900. F. D. Monckton, Clerk. Works &

Lee, Rooms 420 to 425, Henne Building, Los Angeles,

Cal. Solicitors for Appellants, Mills & Gibb.

In the District Court of the United States, for the Southern

District of California.

In the Matter of FIXEN & COMPANY,
Bankrupts.

\Y. T. LEWIS and EDWARD W.

FORGY, Trustee of the Estate of

Fixen & Company, Bankrupt,

Appellees,

vs.

MILLS & GIBBaS',

Appellants.

\

/

Order Enlarging and Extending Time to Docket the

Cause and File the Record with the Clerk of the Cir-

cuit Court of Appeals.

Order Extending Time to Docket Cause.

Good cause being shown therefor by and on behalf of

Mills & Gibb*, the appellants in the above-entitled

cause

—
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It is ordered that the time within which the appellants

Mills & Gibb.s in the above-entitled matter may docket

the cause and tile the record thereof with the clerk of

the United States Circuit Court of Appeals for the Ninth

circuit, be, and the same is hereby, enlarged and ex-

tended for the period of thirty days from and after this

date, and that said appellants may, within thirty days

from this date, docket the cause on their said appeal and

file the record thereof with the clerk of the United

States Circuit Court of Appeals in and for the Ninth Cir-

cuit. 1

I

'

Done this 30th day of July, 1900.

ROSS,

/ Circuit Judge.

[Endorsed] : No. 029. U. S. Circuit Court of Appeals,

Ninth Circuit. In re Fixen & Co., Bankrupts. W. T.

Lewis et al., Appellees vs. Mills & Gibbs, Appellants.

Order enlarging time to docket case and file record on

appeal. Received copy of the within order July 30, 1900.

J. II. Johnson, Edward W. Forgy, Attorneys for appel-

lees. Filed July 31, 1900. F. D. Monckton, Clerk.

Works & Lee, Rooms 420 to 425, Ilenne Building, Los

Angeles, Cal., Solicitors for Appellants, Mills & Gibbs.
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Citation.

UNITED STATES OF AMERICA—ss.

To W. T. Lewis and Edward W. Forgy, as trustee of the

estate of Fixen & Company, Bankrupt, Greeting:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals for the Ninth

Circuit, to be held at the city of San Francisco, in the

State of California, on the 1st day of August, A. D., 1900,

pursuant to an order allowing an appeal made at the

January, 1900, term of the United 'States District Court

for the Southern District of California, to wit, on the 3rd

day of July, A. D. 1900, from the order and judgment

heretofore made in said term of said District Court, to

wit, on the twenty-second day of June, A. D. 1900, where-

in the referee held that the said Mills & Gibbs had re-

ceived a preference in the sum of two hundred eighty-

eight and 00-100 dollars, and ordered that unless said

Mills & Gibbs should surrender said preference so re-

ceived within thirty days from said date, that said claim

should be disallowed for any amount, to show cause, if

any there be, why said order made on the 22d day of

June, 1900, in said District Court, that Mills & Gibbs sur-

render said preference as aforesaid and in said order al-

lowing said appeal mentioned, should not be corrected,

and speedy justice should not be done to the parties in

that behalf.

Witness, the Honorable OLIN WELLBORN, United

States District Judge for the Southern District of Cali-
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fornia, this 7th day of July, A. D. 1900, ami of the Inde-

pendence of the United States, the one hundred and

twenty-fifth.

OLIN WELLBORN,
Judge.

Service of the within citation this 11th day of July,

1000, is hereby acknowledged.

J. H. JOHNSON,
Solicitor for W. T. Lewis, and Trustee.

EDWARD W. FORGY,
Trustee of Fixen & Co., in person.

[Endorsed]
: In the United States Circuit Court of Ap-

peals for the Ninth Circuit. In the Matter of Fixen &
Company, Bankrupts. W. T. Lewis and Edward W.
Porgy, Trustee of the Estate of Fixen & Company, Bank-

rupt, vs. Mills & (libb-v. Citation. Filed July 11th,

11)00, at 45 min. past 4 o'clock, P. M. E. H. Owen, Clerk,

by Chas. N. Williams, Deputy Clerk.

hi the District Court of the tailed States, for the Southern

District of California.

IN BANKRUPTCY.

In I he Matter of FIXEN & CO., )

Bankrupts.
^

Stipulation to Attach Itemized Account to Claim of Mills &

Gibb.

It is hereby stipulated by and between the creditor of

said bankrupts, Mills & Gibbs, and the trustee in bank-
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ruptcy, and also objecting creditor, W. T. Lewis, as fol-

lows, to wit:

I.
i

That there may be attached by Mills & Gibbs to their

claim against said estate, now on file with William D.

Stephens, referee, an itemized account showing the par-

ticular items of the account stated in the statement now

annexed to said claim.

II.

That on the 3rd day of May, 1899, the said Mills &

Gibbs sold and delivered to the said Fixen & Co., goods,

wares and merchandise to the amount and of the value

of three hundred forty-six and 57-100 dollars ($316.57),

as shown by said itemized account;

That on the 3rd day of May, 1899, the said Mills, and

Gibus also sold and delivered to the said Fixen & Co.,

goods, wares and merchandise to the amount and of the

value of ten dollars ($10.00), as shown by said itemized

account;

That on the 3rd day of May, 1899, the said Mills &
Gibbs also sold and delivered to the said Fixen & Co.,

goods, wares and merchandise to the amount and of the

value of seventy-five and 85-100 dollars ($75.85), as shown
by said itemized account;

That on the 10th day of May, 1899, the said Mills &
Gibb.v sold and delivered to the said Fixen & Co., goods,

wares and merchandise to the amount and of the value

<>f three hundred twenty-two and 96-100 dollars ($322.96),

as shown by said itemized account;
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That said items so sold and delivered as aforesaid

amount in the aggregate to seven hundred fifty-five and

38-100 dollars ($755.38).

III.

That in the ordinary and usual course of business, on

the 29th day of May, L899, there was received by Mills &

Gibbs from Fixen & Co., the sum of two hundred eighty-

eight and 66-100 dollars ($288.66), to be, and which was,

applied as a credit upon the account of the said Fixen &

Co. with the said Mills & Gib'bs and upon said da/te said

Fixen & Co. was insolvent, but said fact of insolvency

was unknown to claimants Mills & Gibbs.

IV.

That this stipulation may also be attached to the said

claim of Mills & Gibb-s- on file before said referee, and

become a part of said file for consideration on the contest

of said claim now pending before the said referee.

Los Angeles, Cal., June 9, 1900.

WORKS & LEE,

Attorneys for Mills & Gibbs.

I. H. JOHNSON,

Attorney for Claimant W. T. Lewis.

I. n. JOHNSON,

Attorney for Trustee.

[Endorsed]: Original. In the Superior Court of the

State of California in and for the County of Los Angeles.

In the Matter of Fixen & Co.. Bankrupts. Stipulation.

Works & Lee, Rooms 420 to 12r> Hemic Building, Los

Angeles, Cal., Attorneys for Mills & Gibbs.
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Statement of Account of Mills & Gibb.

Folio 713.

Broadway & Grand St., New York, Sept., 1, 1899.

Mess. Fixen & Co., Los Angeles, Oal., To Mills & Gibb,

Dr.

Terms, 30d's.

1899.

Men. 13. To Mdse as May 12 517.67

May 3. To Mdse July 2 346.37

May 3. To Mdse July 2 10.00

May 10. To Mdse July 9 322.96

1,197.00

Or.

Men. 14. By Mdse 5.26

May 8. By Mdse 6.67

June 12. By Mdse 22.63 34.56

1,162.44

May 3. To Mdse. as July 2, net 30 d's 75.85

1,238.29

Chge

June

" 13

June 5. By cash and discount on acct. 100.00

$1,138.29

BAGGOTT & BYALL,
No. 809 Broadway, New York.
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/// the District Court of the United States, for the Southern

hist rid of California.

IN BANKRUPTCY.

In the Matter of FIXEN & CO., i

Bankrupts. \

Affidavit of Wm. T. Evans.

(Claim of Mills & Gibb.)

United States of America, i

\ ss.

District of New York.
}

At New York, in said Southern District of New York,

on the fourth day of Septem oer, A. D. 1899, came Wil-

liam T. Evans, of New York, in the county of New York,

in said Southern District of New York and made oath

and says that he is one of the firm of Mills and Gibb con-

sisting of himself and Philo L. Mills and John Gibb of

New York City, in the county of New York and State of

New York that the said Fixen & Company, the persons

against whom a petition for adjudication of bankruptcy

has been filed, was at and before the filing of said peti-

tion, and still is, justly and truly indebted to this depo-

nent's said firm in the sum of eleven hundred thirty-eight

and 29-100 ($1,138.29) dollars; that the said debt exists

upon an open account of which a statement is hereto an-

nexed; that the consideration of said debt is as follows:

Goods, wares and merchandise sold and delivered to said

Fixen & Co.; that the said debt was due on July 13th,



io Mills d- (Jibb vs.

1899; that uo note has been received for the said debt nor

any judgment rendered thereon except as aforesaid; that

no part of the said debt has been paid; that there are no

setoffs or counterclaims to the same; and that deponent

has not nor has his said firm nor has any person by their

order or to this deponent's knowledge or belief for their

use had or received any manner of security for said debt

whatever.

WILLIAM T. EVANS,

Creditor.

Subscribed and sworn to before me this fourth day of

September, A. D. 1899.

[Seal] EMIL F. GRIESMEK,

Notary Public for Kings Go.

Certificate filed in New York Co.

[Endorsed]: In the District Court of the United

Stales, Southern District of California. In the Matter

of Fixen & Company, Bankrupt. Claim of Mills and Gibb,

$1 ,138.29. Works & Lee, attorney for claimants. Rooms

420 to 425 Henne Building, Los Angeles, Cal. Filed Oct.

18th, 1899, 2.25 min. Wm. D. Stephens, referee.
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In the District Court of the United States, for the Southern

District of California.

In the Matter of FIX EX & CO.,
y

Bankrupt.
^

Objections of W. T. Lewis to the Claim of Mills & Gibb.

To the Honorable Win. D. Stephens, Referee.

Oomes now W. T. Lewis, a creditor herein, and objects

to the allowance and approval of the claim of Mills &
Gibb filed herein on the 18th day of October, 1899, for the

sum of $1,138.29, on the following grounds, to wit:

That said Fixen & Co., while insolvent and within four

months of the filing of the petition herein against said

Fixen & Co. transferred property, to wit, by a payment

of money to the said Mills & Gibb the effect of the en-

forcement of which transfer and payment will be to en-

able the said creditor, Mills & Gibb, to obtain a greater

percentage of their debt than this creditor and other

creditors of the same class, to wit, uusecured creditors.

That the property and money so transferred and paid

was the sum of $288.(50 transferred and paid to said Mills

& Gibb on the 29th day of May, 1899. That the said

transfer and payment constituted a preference under sec.

00. subs, a and b of the Bankrupt Act, and that said

creditor has not surrendered the said preference.

Wherefore your petitioner prays that the claim of

said Mills & Gibb bo not allowed or approved until the
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said Mills & Gibb shall nrst surrender the said prefer-

ence and that a time be fixed and notice given to the said

creditor Mills & Gibb for the hearing and consideration

of these objections.

|
I. H. JOHNSON,

Attorney for Claimant W. T. Lewis.

S(tate of California, )
yss.

County of Los Angeles.
J

W. T. Lewis, being duly sworn, deposes and says that

he is the claimant named in the objections to the claim

of Mills & Gibb in the above-entitled matter and has read

the foregoing objections. That he knows the contents

thereof and that the same is true of own knowl-

edge, except as to those matters therein stated upon in-

formation or belief, and as to those matters he believes

it to be true.

W. T. LEWIS.

Subscribed and sworn to before me this 19th day of

October, 1899.

[Seal] H. S. ROLLINS,

Notary Public in and for the County of Los Angeles,

State of California.

[Endorsed]: In the Superior Court of the County of

Los Angeles, State of California. In the Matter of

Fixen & Co., Bankrupt, defendant. Objections to claim

of Mills & Gibb by W. T. Lewis. Service of the within

petition is hereby admitted this day of Oct. 19,

1899. Works & Lee, attorneys for claimant, Mills &
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Gi'Ub. I. H. Johnson, rooms 82-83 Bryson Block, tele-

phone Main 1543, Los Angeles Cal., attorney for .

Filed Oct. 19th, 1899, 11.37 A. M. Wm. D. Stephens,

referee.

hi the District Court of the United stales, Southern District

of California.

In the Matter of FIXEN £ CO.,{

Bankrupt.
)

Trustee's Objection to Preferred Claims.

Now eomes Edward W. Forgy, trustee of said estate,

and objects to the claims, and each of them, filed by the

claimants hereinafter named because:

Said bankrupt has given a preference to said claim-

ants, and each of said claimants has received a prefer-

ence, while said bankrupt was insolvent, and within four

months of the filing of the petition herein, in particular

as follows: Said bankrupt made, and said claimants

each received, a payment upon account of their several

claims at the respective dates and in the respective

amounts as follows, to wit:

Name of Claimant. Date of Preference. Amount of Preference.

Ban Claire Linen Co. May 31, 1899 $154.37

Mills & Gibb May 29, 1S!K> 2S8.66

IVrcival B. Palmer July, 1891) 100.00

Bnrnham, Hannah,

M linger .S: Co. May 13, 1899 :r>0.39
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That there are numerous claimants in said matter who

have not received any such payment, or any payment

whatever upon their several claims, and that the en-

forcement of the above-mentioned transfers and pay-

ments will have effect to enable each of the said claim-

ants to obtain a greater percentage of his claim than

other creditors of the same class, to wit, unsecured cred-

itors. That said claimants have not, and none of them

has, surrendered, or offered to surrender, said prefer-

ence so received, or any part thereof.

Wherefore, said trustee prays that the several claims

of the above-named claimants be disallowed.

EDWARD W. FORGY,

Trustee of the Estate of Fixen & Co., Bankrupt.

State of California, /
> ss.

County of Los Angeles.
)

Edward W. Forgy, being duly sworn, deposes and says

that he is the trustee in the matter of Fixen & Co.,

bankrupt, in the above-entitled objections to claims, and

has read the foregoing objections. That he knows the

contents thereof and that the same is true of his own

knowledge, except as to those matters therein stated to

be upon information and belief, and as to such matters

he believes it to be true.

EDWARD W. FORGY.

Subscribed and sworn to before me this 2d day of

June, 1900.
;

WM. D. STEPHENS,

Referee.
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[Endorsed] : In the District Court, of the United

States, Soul hern District of California. In the Matter

of Fixen & Co., Bankrupt. Trustee's objections to pre-

ferred claims. Edward W. Forgy, trustee, 80 and 81

Bryson Block, Los Angeles, Cal. Filed June 2d, 1900,

3:30 P. M. Win. D. Stephens, referee.

In the District Court of the United States, for the Southern

District of California.

In the Matter of FIXEN & CO., )

Bankrupt.
)

Order on Claim of Mills & Gibbs.

The claim of Mills & Gibbs for $1,138.29, and the ob-

jections thereto, having come on for hearing on this

June 22, 1900, and it appearing to the satisfaction of the

referee that said Mills & Gifofbs have received a prefer-

ence in the sum of $288.66, it is ordered that unless said

Mills & Gibbs shall surrender said preference so received,

within thirty (30) days from this date, that the said

claim be disallowed for any amount, and that if they

shall (Meet to surrender said amount, and shall surrender

said amount, within said period, that said claim be al-

lowed for the amount therein claimed, to wit, $1,138.29,

and also for the additional amount of $288.66.

Dated June 22, 1900.

WM. D. STEPHENS,

Referee in Bankruptcy.
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I, William D. Stephens, referee in bankruptcy, having

charge of the above-entitled matter of Fixen & Co., bank-

rupt, do hereby certify that t1 foregoing order is a true

copy of the order on the claim of Mills & Gibbs made

by me in the said matter on the 22d day of June, 1900,

as the same appears upon the record of my proceedings

in said matter.

In witness whereof, I hereunto set my hand this the

30th day of June, 1900.

WM. D. STEPHENS,

Referee in Bankruptcy.

[Endorsed]: No. 1282. In the District Court of the

United States, in and for the Southern District of Cali-

fornia. In the Matter of Fixen & Co., Bankrupt. Cer-

tified copy of order on claim of Mills & Gibbs. 25c. Filed

July 2, 1900, at 55 min. past 3 o'clock P. M. E. H. Owen,

clerk. By Chas. N. Williams, deputy clerk.
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>

In the District Court of the United States, for the Southern

District of California.

In the Matter of FIXEN & COMPANY,
Bankrupts.

W. T. LEWIS and EDWARD W.

FORGY, Trustee of the Estate of

Fixen & Company, Bankrupt,

vs.

MILLS & GIBB&.

Petition for Appeal and Order Allowing the Same.

The above-named creditors and claimants, Mills &

Gibbs, conceiving themselves aggrieved by the order and

judgment entered on the 22nd day of June, 1900, in the

above-entitled proceeding, holding that the said Mills &

Gibbs had received a preference in the sum of two hun-

dred eighty-eight and 66-100 dollars ($288.66), and order-

in^ that unless said Mills & Gibbs should surrender said

preference so received, within thirty days from said

date, that said claim be disallowed for any amount, do

hereby appeal from said order and judgment to the

United States Circuit Court of Appeals of the Ninth Cir-

cuit, and from the whole thereof, and pray that this, their
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appeal, may be allowed, and that the transcript of the

record and proceedings? and papers on which said order

and judgment were made, duly authenticated, may be

sent to the United States Circuit Court of Appeals, Ninth

Circuit.

Dated July 2, 1900.

WORKS & LEE,

Attorneys for Mills & Gibbs, Creditors and Claimants,

Rooms 420 to 425 Henne Building, Los Angeles, Cal.

And now, to wit, on the 2nd day of July, 1900, it is or-

dered that the appeal be allowed as prayed for.

OLIN WELLBORN,

Judge.

[Endorsed]: No. 1282. U. S. District Court, Ninth

Circuit, Southern District of California. In re Fixen

& Co., Bankrupt, Petition for appeal and order allow-

ing same. Works & Lee, rooms 420 to 425 Henne Build-

ing, Los Angeles, Cal., Solicitors for Mills & Gibb.

Filed July 2, 1900, at 55 min. past 3 o'clock, P. M. E. H.

Owen, clerk. By Chas. N. Williams, deputy clerk.
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In the United States Circuit Court of Appeals, for the Ninth

Circuit.

In the Matter of FIXEN & COM-

PANY,

! Bankrupts.

W. T. LEWIS and EDWARD W.

FORGY, Trustee of the Estate of

Fixen & Company, Bankrupt,

vs.

MILLS & GIBBS.

Assignment of Errors.

Now come the above-named appellants, Mills & Gibbs,

by John D. Works and Bradner W. Lee, their attorneys,

and say that in the record and proceedings in the above-

entitled matter there is manifest error in this:

I.

The District Court of the United States, Southern Dis-

trict of California, erred in holding and deciding that

said Mills & G'ibbs have received a preference in the

sum of two hundred eighty-eight and 66-100 dollars

($288.66).
i t I I I [ II IJJiQ
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1 II.

The said Court erred in holding and deciding that un-

less said Mills & Gibbs should surrender said preference

so received within thirty days from the date of said

order, said claim should be disallowed for any amount.

III.

Said Court erred in holding and deciding that if said

Mills & Gibb.s should elect to surrender said amount and

should surrender said amount within said period, that

said claim be allowed for the amount therein claimed,

to wit, one thousand one hundred thirty-eight and 29-

100 dollars ($1,138.2©).

IV.

Said Court erred in holding and deciding that said

Mills & Gi'bbs be required to return the sum of two hun-

dred eighty-eight and 66-100 dollars ($288.66), or any

other sum of money, as a condition precedent to the al-

lowance of their claim in the sum of one thousand one

hundred thirty-eight and 29-100 dollars ($1,138.29).

V.

Said Court erred iu not holding and deciding that the

said claim of Mills & Gibb.v should have been allowed as

the same was presented in the sum of one thousand one

hundred thirty-eight and 29-1.00 dollars ($1,138.29).
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VI.

Said Court erred in disallowing the said claim of Mills

& Gibbs against said bankrupts.

Wherefore, said Mills & Gifobs, creditors of said bank-

rupts, pray that said order and judgment of said District

Court of the United States for the Southern District of

California entered in said matter be reversed; that said

matter be remanded, and that said Court be ordered and

directed to enter a judgment allowing the said claim in

the sum of one thousand one hundred thirty-eight and

29-100 dollars ($1,138.29), as the same was originally pre-

sented.

JOHN D. WORKS,

BRADNER W. LEE,

Solicitors for Appellants, Mills & G'ibbs, Rooms 420-

425 Henne Building, Los Angeles, Cal.

[Endorsed]: No. 1282. U. S. District Court, Ninth

Circuit, Southern District of California. In re Fixen &

Co., Bankrupts. Assignment of errors. Works & Leo,

rooms 420 to 425 Henne Building, Los Angeles, Cal.,

solicitors for Mills & Gibb. Filed July 2, 1900, at 55 min.

past 3 o'clock, P. M. E. II. Owen, clerk. By Chas. N.

Williams, deputy clerk.
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In the District Court of the United States, for the Southern

District of California.

In the Matter of FIXEN & COM-

PANY,
Bankrupts.

W. T. LEWIS and EDWARD W.

FORGY, Trustee of the Estate of

Fixen & Company, Bankrupt,

vs.

MILLS & GIBBtf.

Stipulation as to Amount of Appeal Bond.

It is stipulated by and between WT
. T. Lewis and Ed-

ward W. Forgy, as trustee of the estate of Fixen & Com-

pany, Bankrupts, and Mills & Gibbs, claimants, that the

Court may fix the penalty of the appeal bond upon the

appeal about to be taken by Mills & Gibbs, from the deci-

sion of the referee, in the sum of two hundred dollars

($200.00), and may accept a bond with such two hundred

dollars C$200.00) penalty.

Los Angeles, Cal., July 2, 1900.

I. H. JOHNSON,

Attorney for W. T. Lewis and Edward W. Forgy, trustee.

WORKS & LEE,

Attorneys for Mills & Gibbs.
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[Endorsed] : No. 12S2. U. S. District Court, Southern

District of California. In the Matter of Fixen & Co.,

Bankrupts, Lewis & Forgy vs. Mills and Gibbs. Stipu-

lation as to appeal bond. Works & Lee, rooms 420 to

425, Henne Building, Los Angeles, Cal., solicitors for

Mills & Gibbv. Filed July 2, 1000 at 55 min. past 3

o'clock, P. M. E. H. Owen, clerk. By Chas.N. Wil

liams, deputy clerk.

In the District Court of the United States, Southern District

of California.

in the Matter of FIXEN & COM-

PANY,
Bankrupts.

AY. T. LEWIS and EDWARD W.

FORGY, Trustee of the Estate of

Fixen & Company, Bankrupt,

vs.

MILLS & GIBBS.

Bond on Appeal.

Know all men by these presents, that we, Mills &
Gibba, and John E. Marble of the city of Los Angeles,

county of Los Angeles, State of California, are held and

firmly bound unto the above-named W. T. Lewis and

Edward W. Forgy, as trustee of the estate of Fixen &

Company, Bankrupts, in the sum of two hundred dollars
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(1200.00) to be paid to thein, for the payment of which

well and truly to be made we bind ourselves, and our

and each of our heirs and administrators, jointly and sev-

erally, firmly by these presents.

Sealed with our seals and dated this 2d day of July,

1900.

Whereas the above-named Mills & Gibbs have prose-

cuted an appeal to the United States Circuit Court of

Appeals, Ninth Circuit, to reverse the order and judg-

ment rendered in the above-entitled proceeding, 'by Wil-

liam D. Stephens, referee in bankruptcy, in the District

Court of the United States for the Southern District of

California, disallowing the claim of the said Mills &

Gibbs against said bankrupts;

Now, therefore, the condition of this obligation is

such that if the above-named Mills & Gibbs shall prose-

cute said appeal to effect, and answer all damages and

costs if they fail to make said appeal good, then this obli-

gation shall be void; otherwise, the same shall be and

remain in full force and virtue.

MILLS & GIBBS.

By WORKS & LEE, !

Their Attorneys.

JOHN E. MARBLE. [Seal]

Sealed and delivered, dated and acknowledged this

2d day of July, 1900, before me.

[Seal] H. B. ALEXANDER,

Notary Public in and for the County of Los Angeles,

State of California.
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Slate of California, )

> ss.

County of Los Angeles.
)

John E. Marble, whose name is subscribed to the fore-

going- undertaking on appeal, being duly sworn, says

that he is a resident and freeholder of the city of Los

Angeles, county of Los Angeles, State of California,

U. S. A., and is worth the sum in said undertaking speci-

fied as the penalty thereof, over and above his just debts

and liabilities, exclusive of property exempt from execu-

tion.

JOHN E. MARBLE.

Subscribed and sworn to before me this 2d day of

July, 1900.

[Seal] H. B. ALEXANDER,

Notary Public in and for the County of Los Angeles,

State of California.

The foregoing undertaking is hereby approved.

OLIN WELLBORN,
Judge.

[Endorsed]: No. 1282. U. S. District Court, Ninth

Circuit, Southern District of California. In re Fixen &
Co., Bankrupt. Bond of Mills & Gibb on appeal and or-

der of approval. Works & Lee, rooms 420 to 425, Ilenne

Building, Los Angeles, Cal., solicitors for Mills & (libb.

Filed July 2, 1900, at 55 min. past 3 o'clock, P. M. E. 11.

Owen, clerk. By Chas. N. Williams, deputy clerk.
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In the District Court of the United States, for the Southern

District of California.

In the Matter of FIXEN & COM-

PANY,
Bankrupts.

W. T. LEWIS and EDWARD W.

FORGY, Trustee of the Estate of

Fixen & Company, Bankrupt,

vs.

MILLS & GIBBS.

Order Allowing Appeal.

On motion of Works & Lee, of counsel for said cred-

itor and claimant. Mills & Gibbs it is ordered that the

appeal of the said creditor, Mills & Gibbs, from the order

and judgment wherein the referee held that the said

Mills & Gibbs had received a preference in the sum of

two hundred eighty-eight and 66-100 dollars ($288.66),

and ordered that unless said Mills & Gibbs should sur-

render said preference so received within thirty days

from the date thereof, that said claim should 'be disal-

lowed for any amount, made and entered on the 22d day

of June, 1900, in the above-entitled proceeding, to the

United States Circuit Court of Appeals for the Ninth Cir-



W. T. Lewis and Edward W. Forgy, Truster, etc. 27

cnil, be and the same is hereby allowed,.and that a tran-

script of the record and proceedings and papers upon

which said order and judgment was made, duly acknowl-

edged, be sent to the said United States Circuit Court of

Appeals for the Ninth Circuit.

It is further ordered that the bond on appeal in the

sum of two hundred dollars ($200.00) tendered by said

creditor, Mills & Gibbs, be and the same is hereby ap-

proved.

July 2, 1900.

OLIN WELLBORN,

Judge.

[Endorsed]: Original. No. 1282. U. S. District

Court, Ninth Circuit, Southern District of California.

In the Matter of Fixen & Company, Bankrupt. W. T.

Lewis & E. W. Forgy vs. Mills & Gibbs. Order allowing

appeal. Works & Lee, rooms 420 to 425, Henne Building,

Los Angeles, Cal., solicitors for claimant Mills & Gibbs.

Filed July 2, 1900, at 55 min. past 3 o'clock, P. M. E. H.

Owen, clerk. By Chas. N. Williams, deputy clerk.
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UNITED STATES OF AMERICA.

District Court of the United States, Ninth Circuit, Southern

District of California.

In re Bankruptcy of FIXEN & CO. \

E. \V. FORGY, Trustee, & W. T.

LEWIS,

Appellees,

vs.

Clerk's Office.

'No. 1282.

MILLS & GIBB,

Appellant. /

Praecipe in re Appeal of Mills & Gibb.

To the Clerk of said Court:

Sir: The following are the parts of the record which

in the opinion of the appellant should 'be transmitted to

the United States Circuit Court of Appeals, Ninth Cir-

cuit, viz:

1. Claim of Mills & Gibb now on file with referee.

2. Stipulation attached to said claim.

3. Objections to claim by W. T. Lewis, and also by

E. W. Forgy, trustee.

4. Order of referee on contest of claim.

5. Petition for appeal and order allowing attached

thereto.

6. Assignment of errors.
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7. Bond on appeal and approval of same.

8. Order allowing appeal.

WORKS & LEE,

Attorneys for Mills & Gibb.

I concur in the above.

I. H. JOHNSON,
Attorney for W. T. Lewis and for E. W. Forgy, Trustee,

and E. W. Forgy, Trustee in Person.

[Endorsed!: No. 1282. U. S. District Court, Ninth

Circuit, Southern District of California. In re Fixen &

Co., Bankrupts. Praecipe for record on appeal Mills &

Gibb appeal to Circuit Court of Appeals. Filed July 5,

1900, at 30 min. past 2 o'clock P. M. E. H. Owen, clerk.

By Chas. N. Williams, deputy clerk.

In the District Court of the United States of America for the

Southern District of California.

In the Matter of FIXEN & COM-

PANY,
t

Bankrupts.

W. T. LEWIS and EDWARD W.

FORGY, Trustee of the Estate of

Fixen & Company, Bankrupt,

No. 1282.

vs.

MILLS & GIBB.

Clerk's Certificate to Transcript.

I. E. H. Owen, clerk of the District Court of the United

States, in and for the Southern District of California, do
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hereby certify tlie foregoing forty-nine typewritten

pages, numbered from 1 to 49, inclusive, and comprised

in one volume, to be a full, true, and correct copy of the

following records, pleadings, and papers in the above-

entitled cause, to wit: Claim of Mills & Gibb; objections

to claim of Mills & Gibb by W. T. Lewis; trustee's objec-

tions to preferred claims; order of referee on claim of

Mills & Gibb; petition for appeal and order allowing

same; assignment of errors; stipulation as to appeal

bond; bond of Mills & Gibb on appeal and order of ap-

proval of same; order allowing appeal; and praecipe for

record on appeal; and that, pursuant to the stipulation of

the attorneys for the parties, the same together consti-

tute the transcript on appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, in said cause. I

do further certify that the cost of the foregoing record is

$22.55, and that the amount thereof has been paid me by

Works & Lee, attorneys for appellants in said cause.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said District Court of the United

States, for the Southern District of California, this 21st

day of July, in the year of our Lord one thousand nine

hundred, and of the Independence of the United States

the one hundred and twenty-fifth.

[Seal] E. H. OWEN,
Clerk of the District Court of the United States of Amer-

ica for the Southern District of California.

[Ten Cent U. S. Int. Rev. Stamp. Canceled.]
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[Endorsed]: No. 629. In the United' States Circuit

Court of Appeals for the Ninth Circuit Mills & Gib'b,

Appellants, vs. W. T. Lewis and Edward W. Forgy, as

Trustee of the Estate of Fixen & Company, Bankrupt, Ap-

pellees. Transcript of Record. Appeal from the District

Court of the United States for the Southern District of

California.

Filed August 27, 1900.

F. D. MONCKTON,

Clerk.




